
ArizonaJudicialCouncil
AGENDA

June22, 1993
Westcourtat theButtes
Navajo/ApacheRoom

9:30 a.m.

9:30 Call to Order

9:35 Announcements JusticeFeldman

• IntroduceJudgeDawson
• IntroduceDavid Abney
• IntroduceMike Baumstark
• Statusof JudgeMeehan

Approvalof theMinutesof theMarch Meeting

9:40 CapitalCaseRepresentation Michael Kimerer

• BruceFeder,Presidentof theArizonaAttorneysfor Criminal Justice

andMarc BudoffVice Presidentwill be in attendance.

10:10 Bill of RightsI~1lmFestival JusticeFeldman

• TheCouncil will formally thankDr. Starr for his work on
the film festival andberequestedto sponsora permanent
committeeto establishfestivalsthroughoutthestate.

10:20 Crimin2l Code

- Implementationof Criminal Code Bob Levy

- SentencingandParity ReviewCommittee- Dave Byers

Council to recommendnomineefor Committeeto theChiefJustice

10:40 CommunityCorrections ConferenceReport JonesOsborn
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10:50 ABA Crisis in the Justice SystemConferenceReport Michael Kimerer

11:05 BREAK

11:15 Committeeon Limited JurisdictionCourts JudgeSamDaniels

11:25 Committeeon SuperiorCourt JudgeMichael Brown

• Considerationof the formation of aCommitteeto study
StatewideProbateandMental Health Issueshasbeenrequested.

11:35 CommkciononJuvenileJusticein Arizona ChiefJusticeFeldman
Dave Byers

• Creationof the Commission
• Purposeof the Commission
• CommissionReportDue to CounsilDecember6, 1993
• Luncheon

11:50 Proposition109 Implementation Brian deVallance

Call to the Public

11:55 Adjourn to theHopi Roomfor luncheonmeetingwith the
Commissionon JuvenileJustice in Arizona and the
Committeeon JuvenileCourtJudges.
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Council MembersPresent:

ARIZONA JUDICIAL COUNCIL
Westcourtat theButtes

June22, 1993

Minutes

JudgeMichael Brown
JudgeSamDaniels
Chief JusticeStanleyFeldman
Michael Kimerer
JudgeRobertoMontiel
JudgeC. Kimball Rose

David Byers
JudgeEdwardDawson
ChiefJudgeNoel Fidel
ChiefJudgeJosephLivermore
SenatorJonesOsborn
JudgeMargaretTrujillo

GuestsPresent:

JudgeThomasKleinschmidt
Marc Budoff

Staff Present:

DavidAbney
Mike Baumstark
AgnesFelton

Vice ChiefJusticeJamesMoeller
Bruce Feder

Carol Adams
Brian deVallance
Bob Wininger

Call to OrderandAnnouncements

ChiefJusticeStanleyFeldmancalledthemeetingto orderat 9:30 a.m.

JudgeFidelintroducedJudgeThomasKleinschmidtwhowill becometheChiefJudge

of Division I of theCourt of Appealsin Julyandwill becomea councilmember.

JusticeFeldmanintroducedVice ChiefJusticeJamesMoeller; Mike Baumstark,the
new deputy administrativedirector of theAdministrative Office of the Courts; Judge
Edward Dawson,a newjudicial council member;and David Abney, who will become
JusticeFeldman’sadministrativeassistantthis summer.

JudgeBrown updatedthe council on JudgeMeehan’smedicalsituation.
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Minutesof theMarch 24. 1993 Meeting

MOTION: To approvetheminutesassubmitted. Themotionwas seconded

andcarried. AJC-93-26.

CommunityCorrectionsConferenceRenort

SenatorOsborn reportedon the symposium“Saving Dollars and Saving Lives”
sponsoredby the American Probationand ParoleAssociationandthe Council of State
Govermuents.TheArizonadelegationconsistedof sevenstaterepresentatives,threestate
senators,threepresidingjudges,four probationofficers, andothers.

The Florida Departmentof Correctionsdevelopeda statewide,community-based,
residential,non-securedrugtreatmentprogramfor non-violentoffenders. This is a six
month residentialprogram. The first two monthsconsistof intensivesubstanceabuse
treatmentatthe facility 24 hoursaday, followed by four monthsof employmenttraining
andre-entrytrainingoutsidethefacility duringtheday. Participantsreturnto thefacility
at night for moredrugtreatment. FDOC contractswith communitybasedagenciesfor
theseservices.

Georgiahasdevelopeda continuumof criminal sentencingoptions. Oneoption is
diversion centers. As a condition of probation, the judgemay send an offender to a
diversion center. The inmate lives at the center, works at a job in the community,
performscommunityservice,andmayparticipatein educationandcounselingprograms.
Living expenses,finesandrestitution,andfamily supportaredeductedfrom theinmate’s
pay.

Thesecondoptionis acommunitybased,residentialdetentioncenterfor non-violent
offenders.Offendersperformnon-paidcommunitywork. Theannualcostofthisprogram
is $4,148.00versusArizona’sprisoncostof $20,000. In Georgia,prisonis the last resort
for clearlydangerous,violent offenderswho cannotbehousedsafelyanywhereelse, or for
offenderswho havenot beensuccessfulin theotherprograms.

Early interventionhas beendeterminedto be an importantelement in curbing
juvenilecrime.

CapitalCaseRepresentation

Thecapitalcaserepresentationcommittee,chairedby Mike Kimerer,metanumber
of times. A number of other issues have now been raised relating to indigent
representation.Mr. Kimerer feels that the issue is being addressedin segmentsand
requeststhatthecouncil facilitate unification of the process.
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Problemsfor attorneysrepresentingcapitalcasesare: (1) representationin these
caseshas becomespecialized, (2) thereis a shortageof funding for salariesand expert
witnesses,and (3) the amount of time involved. In lieu of the currentsystem, the
committeegenerallyagreesthat deathpenalty representationshouldbe handledby an
independent,oversightpanelsupervisedby theSupremeCourt.

The committeefavors a systemcurrently utilized in Georgiaconsistingof three
attorneysassigneddeathpenaltycasesfull time, two mitigation specialists,and threeor
four investigators.Whenacaseis assignedto them, it is takenover by aprivateattorney,
experiencedin deathpenaltycases,whois teamedup with a less-experiencedattorney,who
assistthebackup group, sitting asa secondchairor assistwith determinationof issues.

Mr. Kimerer feels it is importantfor theAJC to review theentireindigentdefense
system. He is concernedthatemphasison thespeedwith which casesareadjudicatedand
emphasison costsavingsresult in a largetoll on the individuals involved in the process.

Representativesof criminal defenseattorneysfrom acrossthestatemet to discuss
capitalandindigentrepresentation.Bruce Feder,Presidentof theArizonaAttorneys for
CriminalJustice,andMarc Budoff, Vice President,reportedon theresultsof themeeting.
Issuesof concernare:

• no statewidestandardsfor indigency;
• no caseloadstandards;
• quality of representation;
• lack of coordinationof training for criminal defenseattorneys;
• no identification/coordinationof resources;
• indigentdefensein appellate,capitalandgeneralcases;
• lack of independenceof public defenderfrom funding sources;
• defendersdo not havefundingequalto that of prosecutors.

Theyrequestthatconsiderationbe given to forminga statewideoversightgroup for
appellate,capitalandgeneralindigentdefense.This groupcouldhelpobtainfundingand
determinetraining needs. AACJ alsowould assiston theseissues.

JudgeRosesuggeststhatpublic defendersfully advisejudgesof thereasonstheyare
not preparedfor trial, not just statethatthey arenot readywithout any explanation.
JusticeFeldmanstatesthatinvolvementby thetrial judgeisoftena very importantelement
in assuringquality defenserepresentation.

JudgeMontiel, who alsoattendedthesymposiumin Tampa,feels it is necessaryto
dealwith theunderlyingproblemof drugandalcoholabuseasnothingisbeingdoneabout
theactualabuse.

The federal public defender’soffice was cited as an exampleof a good caseload
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managementsystem. JudgeKleinschmidt indicates that a caseloadover 50 probably
prohibits adequaterepresentation.The federal public defendersdo not take new cases
when they determinetheyareat theirmaximumcaseload.

Mr. KimerersuggeststhattheArizonaJudicialCouncil serveasan organizingbody
to review theseproblemsanddeterminean actionplan for suggestedsolutions. Justice
Feldmanaskedwhatshouldbedoneto addressthecasesin thesystemandwould consider
proposalsfor a statewideboardto superviseindigentdefense.

MOTION: That the Council pursue this issue further and entertain
proposalsfor amethodof administeringandhandlingindigentdefensein the
state. Themotionwas secondedandapproved. AJC-93-27.

Input from prosecutorsandnon-metropolitancountiesshould be included in the
proposal.

Bill of RightsFilm Festival

This program has been held with the assistanceof the Arizona Attorneys for
Criminal Justice. The ArizonaJudicial Council was a co-sponsorlast year. A seriesof
films emphasizingthe provisionsof the Constitution andthe Bill of Rights have been
donatedandshownto the public without charge. A panel discussionfollows the film.
Fundingfor theprogramis becomingaproblem.JudgeBrownrecommendscontactingthe
media for financial assistance. AACJ might be able to provide a small amount of
assistance.Considerationmight begivento expandingtheprograminto schools.

MOTION: A motionwasmade,secondedandapprovedthatthe council go
forward with theprogramif possible. AJC-93-28.

Criminal Code

Bob Levy, director of theAdult ServicesDivision of the AOC, reportedon the
activitiesof thecriminalcodetrainingprogramcommittee,chairedby JudgeRonReinstein.
Thetrainingwill updatetheparticipantson therevisionsto thecriminalcode. A statewide
teleconferenceis scheduledfor November3. The committeerecommendsthat the bench
blotter informationshouldbe providedin adifferent format. Any suggestionsshouldbe
directedto JudgeReinstein.

A provision of the criminal code requiresthat the Chief Justiceappoint three
membersto serveon the SentencingandParity ReviewCommittee. Onememberis to be
anattorneysuggestedby theArizonaAttorneysfor CrhninalJustice.Mr. Kimereragreed

to follow up on theappointment.Anothermemberis to be asuperiorcourtjudgefrom a .
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list submittedby theArizonaJudicialCouncil.

MOTION: Thenamesof JudgePaulColarich,JudgeRonaldReinstein,and
Judge C. Kimball Rose are submitted to Chief Justice Feldman for
consideration.The motion wassecondedandapproved. AJC-93-29.

ABA Crisis in JusticeSystemConferenceReport

Mike Kimerer reportedon theconferenceheld in Washington,D.C. Attendeeswere
ChiefJusticeFeldman,Mike Kimerer,JayHeiler,RepresentativeErnieBaird,Barry Starr,
Portia Erickson, and Dave Byers. The consensusof thespeakerswas that the justice
systemis out of control, in largepartduetotheimpactof druglaws,high costs,antiquated
methodsandotherproblems.

Arizona washeld out asa modelin manyareas.

AttorneyGeneralJanetReno,speakingat theconference,indicatedthattheprison
populationwill haveto bereduced. Oneway of doingthiswould beto providetreatment
insteadof incarceration,andto work with childrenprior to their involvementwith crime.

Committeeon Limnited JurisdictionCourts

JudgeDanielscommendedLynn Wiletsky for herwork with thecommittee. He also
commendedthe rulessubcommitteefor doingan outstandingjob. Theproposedchanges
areto be consideredby theCourt in July. ThesubcommitteerecommendsthattheCourt
not recirculateall the rulesagain for comment,asthey havebeencirculatedanumberof
times.

The ADR subcommittee’srequestfor funding has beenapproved. The probation
subcommitteeis researchingways to fund limited jurisdiction probationservices. The
committeewill be consideringtrial court performancestandardsat the September22
meeting.

The use of the Zlaket Rules in limited jurisdiction courts was discussedby the
committee. No one at the meeting reportedany problems with implementingthem.
However,JudgeBrown indicatedthatPimaCounty was experiencingsomeproblemsdue
to costof compliancein small civil cases,andJudgeTrujillo alsoindicatedthatcomments
hadbeensubmitted. JudgeDanielswill readdresstheissueandsuggeststhatcompliance
by lhnited jurisdiction courtsmight be optional.
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Committeeon SuperiorCourt

Thecommitteerecommendsthat adoptionof trial courtperformancestandardswill
be a goal for courts to use asa performancemeasurementtool. They also dislike any
requirementthat would increasepaperwork.

The SpangenbergReport was reviewed; several items were recommendedfor
adoption. Severalrecommendationshavealreadybeenimplemented. The formation of a
statewidecommitteeon indigentdefensewill needmorefocus. A subcommitteeis working
on thedefinition of a “criminal case.”

JudgeMyersrequestedconsiderationbegivento formationof astatewidecommittee
on probateandmentalhealthprograms. It was recommendedthat thejudgesconsider
meetingannuallyat thejudicial conferenceto discusstheseissues.

MOTION: A motion was made, secondedandapprovedthat the Council
recommendsthat probatejudgesand those interestedin probatematters
arrangewith theAdministrativeOffice of theCourtsto meetat theArizona
JudicialConference.AJC-93-.30.

JudgeTrumanof PimaCountyhasbeennominatedfor theTreat Award. During
her time on the bench, she implementednumerous procedural and substantiative
improvementsin probatepracticesin PimaCounty.

MOTION: The ArizonaJudicialCouncil endorsesthenominationof Judge
Alice Truman for the Treat Award. The motion was secondedand
unanimouslyapproved. AJC-93-31.

Commissionon JuvenileJusticein Arizona

The administrativeorderestablishingthe commissionascommitteeof the Arizona
JudicialCouncil was distributed. The commissionwill be reportingtheir findings to the
councilat theDecember6 meeting.

Proposition109

Brian deVallanceupdatedthecouncil on thecurrentstatusof the implementation
of theproposition. Oneelemententailstheestablishmentof ajudicial review process,the
secondrelatesto the processof selectingjudges.

In MaricopaCounty, two representativesareto be selectedfrom eachsupervisory
district to serveon a nominatingcommissionfor selectionof judges. To date,only one
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district hasforwardedtheir recommendationsto the Governor’soffice. As a result, the
Governorhasnotmadeanyappointments.Currently,MaricopaCountyhasthreejudicial
vacancies.Thefailure to completethe processhascausedtheCourtto receivecriticism by
somemembersof Los Abogados. It wasrecommendedto thegroupthat theyvoice their
concernsto theboardof supervisors.Numerouslettershavebeensentby theCourt to the
supervisorsadvising them of the necessityof forwardingtheir recommendationsto the
Governor.

Brianmetwith somemembersof LosAbogadoswho requestedthatthenominating
conunissiondelay forwardingthenominationsto the Governor. Thecommissionfeelsthis
would beaviolation of their constitutionalduties. Nominationsfor Division 68 havebeen
forwarded to the Governor, however the commissionagreedto delay meeting on the
screeningand interviewing for the Division 69 vacancyuntil late July or August. It is
expectedthatshouldthesupervisorsnot maketheir recommendationsto theGovernorby
thetime the commissionmeetson theDivision 69 vacancy,the samesituationwill occur.

JusticeFeldmandiscusseda letter receivedfrom the U.S. Departmentof Justice
regardingtheelectionofjudgesin severalcountiesin Arizona. Negotiationsareon-going
with the Departmentof Justiceto requestan exception. Thosejudgesaffectedshould
discussthiswith theirboardof supervisorsin theeventa lawsuit is filed,

TheCourt doesn’tfeel it appropriateto be involvedin questionsof whetheror not
a methodof electingjudgesis in violation of theVoting RightsAmendment.

Call to thePublic

No membersof thepublic were present.

Adjournment

Themeetingadjournedat 12:00p.m.
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